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In the Supreme Court
of the State of Utah
SOUTH CACHE WATER USERS
ASSOCIATION, a corporation,

Plaintiff~

.-vs ..-

THE STOCKHOLDERS OF THE
SOUTH CACHE WATER USERS
ASSOCIATION a corporation, and THE
OWNERS AND MORTGAGEES OF
THE LAND WITHIN THE HYRUM
IRRIGATION RECLAMATION
PROJECT,
Defendants~

Case

No. 8137

.-vs ..-

HYRUM IRRIGATION COMPANY, a
corporation,
Third Party Plaintiff and Appellant
.-vs ..-

WELLSVILLE..-MENDON CONSERVA-TION DISTRICT. A corporation;
WELLSVILLE CITY IRRIGATION
COMPANY, a corporation; and CACHE
VALLEY DEVELOPMENT COM.PANY. a corporation,
Third Party Def~endants~

RESPONDENT'S BRIEF

This action was instituted by Respondent, South
Cache Water li sers' Association, in the District Court
of the First Judicial District of the State of Utah, as a
special proceeding pursuant to Section 73-1-16 to obtain a decree declaring valid an amendatory repayment
contract dated May 24, 1950 between the United States
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and the South Cache Water Users' Association. The Apa
pellant, Hyrum Irrigation Company, hereinafter referred to as Hyrum, a stockholder of South Cache Water
l; sers' Association, answered the Respondent's petition
contending that the execution and delivery of the amendatory repayment contract had not been properly au.
thorized and in_ the same proceeding counter-claimed
alleging that the Association had not been equitably
assessing its stock with resultant damage to appellant
and asking relief therefor.
The District Court held (a) that the amendatory
repayn1ent contract was a valid and binding obligation
of the parties thereto, and (b) that the stock of the
Association had been properly assessed. The Hyrum
Irrigation Company appealed.

STATEMENT OF FACTS
The statement of facts appearing in Appellant's
brief is frag1nentary and argumentative. It does not
rec.ognize that there are two unrelated issues in the
case, the first dealing with the validity of the amendatory repayn1ent contract, the·prin1ary purpose for which
the suit 'vas brought, and the second, dealing with the
lrvYino·
of assess1nents. There is no statement of facts
.
in a ppt>llant 's brief with respect to the primary issue
~

in the case.
The following additional statement of facts is deem~d

necessary.
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The South Cache Water Users' Association, herein
for convenience referred to as South Cache, was incorporated under the laws of Utah on September 30, 1933,
and the issuance of 14,000 shares of stock was authorized. See Exhibit A. At the time of its organization,
South Cache had no darns, reservoirs, canals or other
irrigation works, water rights or assets of any kind.
On October 9, 1933, the Association entered into a contract with the lTnited States of America, by the terms
of which the 1Tnited States agreed to construct the Hyrurn Project, consisting of the Hyrum Reservoir, the
\V ellsville Canal and Pumping Plant, and the Hyrum~fendon Canal and the Hyrum Feeder Canal. South
Cache agreed to pay the cost of constructing the Hyrtun
Project, not to exceed $930,000 without interest in 40
equal annual installments. By this contract, the Association in consideration of the payments to be so made
was granted by the United States the permanent right to
the use of all water to be yielded by the Hyrum Project.
The 1Tnited States made this capital investment for
South Cache on the basis that the shares of its stock
would be sold to obtain funds with which to make annual
installment payments to the United States.
Thereafter, in 1933 and 1934, South Cache entered
into contracts for the sale of 11,125 shares of stock of
\vhich 3,300 shares were subscribed by the Hyrurn Irrigation Company, 1700 shares were subscribed by Wellsville Irrigation Company and 6,125 shares were subs-
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cribed by W ellsville-l\Iendon Conservation District. Each
stockholder organization 'vas represented on the Board
of Djrectors of South Cache.
The repay1nent contract bet,veen the l 1 nited

RtutP~

and South Cache, dated October 9, 1933. as well as all
subscription contracts and mortgages to secure these
payn1ents including -Hyrum's contract, for the purchase
of shares of stock in South Cache, were adjudged valid
and binding by decree of the District Court of Cache
County on April 10, 1943. (R 98)
The District Court in this case refused to rev1ew
the former decree adjudging the validity of the original
repay1nent contract and the subscription contracts and
ihe question of their validity is not before this Court.
On l\1:ay 24, 1950 South Cache entered into an aInendatory contract with the r:nited States, by the terms
of which the ti1ne for making payments, without interest,
was extended 16 years, and the annual installments were
reduced from a maximum payment of $32,550 to a maximum payment of $17,240. The total amount payable by
South Cache was increased to the extent of approxirnate]y $14,000 to take care of the expenses of making the
economic survey which was the basis for the amendator~·
contract. However, the benefits to all of the Stockholders by reducing the amount of the payments during
the life of the contract and extending them over an
additional 16 years, not only results in relieving the
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5
of raising the increased pay-

but the saving in interest. Tf they had

been required to boiTo'v the money to Inake these additional pay1nents figured at 4% per annum would anlount to the astonishing figure

of approximately

$130,000.00 of 'vhich approxintately one third would have
been Hyrun1 ~s share.

Congress approved the amendatory repayment contract hy the Act of August 5, 1950 ( 64 Stat. 415) 1 subject to the requirement that South Cache obtain a
decree confirming and declaring the amendatory repayInent contract valid.
rPhis proceeding, under Section 73-1-16 (formerly
Sec. 100-1-17) U.C.A., 1953, was instituted on August
27, 1951, for the sole purpose of having the amendatory
repayrr1ent contract confirmed and declared valid and
binding upon the parties thereto.
The two issues in this case, indicated above, are
so unrelated that the case in reality is two cases; one
being a suit to determine the validity of the amendator)r
repayn1ent contract, and the second being a suit to determine whether the calls (assessments) against stockholders of South Cache levied in accordance with ter1ns
of the stock subscription agreements to pay the installments due the United States under its repayment
contract shall be equal or whether the directors of South
Cache are required by its Articles of Incorporation
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to

lev~,.

sueh calls (assessments) on an unequal basis in

order to 1nake then1 equitable.
In addition to the general facts given above, it
no\\~

i~

our purpose to briefly state the material evidence

bearing on each of the two issues, under separate headIngs.

\TALIDITY OF Al\IENDATORY REPAYMENT
CONTRACT
The evidence adduced with respect to the validity of
the amendatory repayment contract consists of copies
of calls of the meetings for authorization of the amendatory repayment contract, minutes of the meeting, and
a stipulation. Exhibits 1, 2 and 3 are copies of documents entitled ''Call and Waiver of Special Meetings'',
Exhibit 5 is the minutes of a special meeting of stockholders of the South Cache Water Users' Association
held on May 24, 1950, Exhibit 6 is the minutes of the
special meeting of the Board of :pirectors of the South
Cache Water Users' Association, and Exhibit 7 is a
copy of the minutes of a regular meeting of the Board
of Directors of the South Cache Water Users' Association, held November 13, 1951.
The exhibits referred to above regularly show the
call of special meetings of stockholders and directors
of South Cache. The calls and waivers were signed by
official representatives of the stockholders and directors
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of South CaehP. The 1uinutes of the stockholder's Ineetting sho\\. a

rP~olution

authorizing the execution and

delivery of the a1nendatory repayrnent. contract by a
vote of 7,825 yeas and 3,300 nays. The minutes of the
director's 1neeting show a vote of 6 yeas and 2 nays
on authorization of the contract. In both meetings,
Hyrum's representatives voted again authorization of
the contract.
It was stipulated at the trial that at the time the
contract 'vas authorized, the officers of South Cache
had not filed their oaths of office. Prior to a regular
1neeting of the directors held on N ove1nber 13, 1951, a
quorum of the directors filed their oaths, and on said
date the directors voted to approve and ratify the previous action of the board authorizating the contract.
(See Exhibit 7). Hyrum has paid installments on the
purchase price of this stock to South Cache in each of
the years subsequent to the execution of the amendatory
repayment contract in the reduced amount pursuant
thereto. ( R 289-294-5)
ASSESSMENTS OF SOUTH CACHE STOCK
The statement of facts in Appellant's brief respecting assessments consists of excerpts from various documents in evidence and comments and arguments thereon. The Articles of Incorporation, the subscription agreement, and other documents before the court clearly
differentiate between two kinds of so-called ''assess-
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1nents' '. The first, and the only kind of assess1nent
involved in this case, is technically a ''call'' for tl1e
purpose of paying the purchase price of stock subs(·ribed
by Hyrum. The second purpose of assessment is to pay
the ordinary administrative expenses of South Cache
including expenses of operating project works. No such
differentiation is rnade in appellant's statement of
facts respecting the two kinds of assessments.

It is the position of respondent that the subscription
contract, Exhibit C, establishes the rights and obligations of Hyrun1 with respect to calls (assessments) to
pay the purchase price of the stock, and is determinative
of the case. It requires that Hyrum pay annual installments on the purchase price of its South Cache stock
amounting to Hyrum's proportionate share of the payn1ent that South Cache must make to the lTnited States
under the repayment contract. The subscription contract, Exhibit C, is of such importance that it is here
reproduced for the convenience of the Court.
SUBSCRIPTION CONTRACT BETWEEN
THE HYRUM IRRIGATION COMPANY AND
THE SOUTH CACHE WATER USERS'
ASSOCIATION
THIS CONTRACT, Made this 5th day of
January, 1934, between the HYRUM IRRIGATION COMPANY, a corporation organized and
existing under the laws of the State of lTtah with
its principal office at Hyrum, Utah, hereinafter
referred to as the Company, and the SOUTH
CACHE WATER USERS ASSOCIATION, a
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corporation organized and existing under the laws
of the State of lTtah 'vith its principal office at
Welh:;ville, TTtah, hereinafter referred to as the
_A_ssociation ~ vVITNESSETH:
2. " 7 HFjREAS, the Association \Vas organized, among other things, for the purpose of
contracting \vith the TTnited States for the construction of certain irrigation works in Cache
Conn~v, TTtah, for the storage, diversion and beneficial use of the waters of the Little Bear River
and its tributaries for irrigation and other purposes, consisting of a reservoir on the Little Bear
River near Hyrum, lTtah, kno\vn as the Hyrum
Reservoir, and three canals known respectively
as the Wellsville Canal ( incltttding a pumpi.ng
plant in connection therewith), the Hyrum-Mendon Canal, and the Hyrum Feeder Canal; and
3. WI-IEREAS, the Association has entered
into that certain contract with the United States
dated October 9, 1933, (hereinafter referred to
as the Association-Government contract) for the
construction of said Hyrum Reservoir and said
three canals (including said pumping plant); and
4. WHEREAS, the United States has acquired for and in connection with said reservoir and
said canals certain water and water rights in
and from the Little Bear River and its tributaries as represented by the following described
water appropriations and filings:
Application No. 10,528, dated No. 20, 1928,
for 15,500 acre feet of water to be stored in
the Porcupine Reservoir, and 95 second feet of
direct flow water to be diverted from the Little
Bear River, filed and recorded in the office
of the State Engineer of Utah, in Book 1-31 of
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.1\pplications to .4t\ppropriate
430 to 432.

Water~

on Pages

Application No. 10,529, dated Nov. 20, 1928,
for 20,000 acre feet of '\Vater to he ~tored in
the Hyrum Reservoir and 185 second feet of
direct flow water to be diverted from the Little
Bear, Blacksmith and I.Jogan Rivers, filed and
recorded in the Office of the State Engineer
of lJtah, in Book 1-31 of Applications to Appropriate Water, on Pages 434 to 436.
and may acquire other water and water rights
or filings for use in connection with said irrigation works; and
5. WHEREAS, the Company desires to secure a '\Vater supply for the use of its stockholders and others through the purchase of shares
of stock in the Association and through the construction of said Hyrum Reservoir and said three
canals and appurtenant works; and
6. WHEREAS, the construction of said Hyrum Reservoir and said three canals and appurtenant works by the United States depends, among other things, upon the United States being
adequately protected, secured and insured in the
payment of all sums and charges provided to be
paid to the United States by the Association in
said Association-Government contract; and
7. WHEREAS, the Company desires to aid
in sec1~Jring the construction of said Hyrum Reservoir and said three canals and appurtenant
works by the United States in order that there
may be available for its use a water supply as
aforesaid; and

8. WHEREAS, the Association will levy
assessments upon its stock from time to time for
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the purpose of raising funds with which to meet
installn1ents due the lJnited States under said
. A.ssociation-Government contract and to raise
funds for other expenses and charges of said Association; and
9. WHEREAS, the Co;npany as a stockholde-r in the Association uJill be benefited by the constrttction of said Hyru·;n Reservoir and of said
thTee canals and appttrtenant U'Orks.

10. NOW, THEREFORE, in consideration
of the prernises and of the benefits to be derived
therefrom the Company agrees to and does hereby subscribe for 3300 shares of stock of the Association and agrees to pay to the Association the
full purchase price of said shares of stock and any
and all assessments assessed and levied by said
Association from time to time against said shares
of stock of the Association owned by the Cornpany
including such deficiency assessrnents on account
of the anticipated and/or established failure of
some shareholder of the Association to pay assessments when due, as n1ay be necessary to enable
the Association to pay in full when due the Association's indebtedness to the United States under
said Association-Government contract. Assessments levied by the Company hereunder shall conform to the requirements of the Federal reclarnation laws now or hereafter enacted.
PURCHASE PRICE OF SHARES OF STOCK

11. The Company shall pay, for the benefit of
the United States, as the purchase price of the
shares of stock in the Association herein subscribed for, that proportion of the total sums and
charges required to be paid by the Association to
the United States under said Association-Govern-
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n1ent contract that the nuinhPr of sharea of Association stock subscribed for by the Company shall
bear to the total nu1nber of shares of surh ~tock
outstanding and assessable at the ti1ne the construction of the works described in Article 2
hereof is authorized by the Secretary, unlesa permitted by the Secretary to use a different number
of shares as the basis of co1nputation. In case
doubt should arise as to the an1out of the purchase price herein assumed by the Company, the
Ina tter shall be referred to the Secretary of the
Interior (herein referred to as the Secretary)
whose finding shall he final and binding on all
parties to this agreement. The Company agrees
to pay, in addition to said purchase price, the
operation and maintenance assessments levied by
the Association on company-owned stock in the
Association, and should the Company default in
the payment of purchase price assessments, and
auit or action be necessary to enforce payment
thereof, the payment of such operation and maintenance assessments may at the option of the Association be enforced in the same or a similar suit
or action.
PAYMENTS TO BE

~lADE

IN FULL

12. The sums or amounts to be paid under
this contract (including deficiency assessments
as stated in Article 10) as charges due the Association are to be paid by the Company in full
without deductions on account of the failure of
some of the shareholders of the Company to pay
assessments when due, and the Company agrees to
levy and collect such deficiency assessments (to
cover estimated and/or established deficiencies)
as may be necessary to enable the Company to pay
such sums or amounts in full when due.
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C~Ol\fPI_;T~.\NCE

\VIrrH RECLA?\fATION LA'V

13. The Con1pany in the distribution of the \Vater supply acquired hereunder shall comply \vith
the provisions of the Act of June 17, 1902 ( 32 Stat.
388) and acts amendatory thereof or supplementary thereto, particularly those of the Warren Act
of February 21, 1911 ( 36 Stat., 925), and regulations of the United States applicable thereto, and
shall not furnish or deliver to any one lando\vner
water in excess of an amount sufficient to irrigate 160 acres of land. The basis, the 1neasure
and the limit of the right of the Company to the
use of the said \Vater acquired through this subscription for shares of stock of the Association
shall rest perpetually in the beneficial application of the same. The Company shall cause said
water to be put to beneficial use with due diligence in accordance with the law.

PAYMENT OF OPERATION AND
MAINTENANCE CHARGES
14. The Company agrees to pay to the Association such assess1nents against the shares of
stock of the Association owned by it, including
deficiency assessments, as may be necessary to
pay in full the operation and 1naintenance expenses incurred by the Association in operating
and maintaining the Hyrum Reservoir and appurtenant works used in common by all shareholders
of the Association.
COMPANY TO OPERATE AND MAINTAIN
CANALS
15. The Company shall arrange to operate
and maintain without cost or expense to the Association any and all canals used for the delivery
of the Company's water to its shareholders or
others supplied by it.
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16. It is recognized and understood hy the
. .Association and the Co1npany that the only way
the con1pany can secure a large part of the water
represented by the shares of ~tock of the Association purchased hereunder, is by making exchanges
b:T which the contpany 'vill divert the water:-; of
the I..Jittle Bear River into its canal at a point upstream from the reservoir, and replace the water
so diverted with an equal amount of the company's water from the Hyrum Reservoir, or other
source of supply of the company, and the Association hereby consents to the company making such
exchanges as are necessary, provided that all exchanging of water by the company will be so done
that whenever exchange water is diverted from
the Little Bear River above the Hyrum Reservoir,
an equal amount of the Con1pany's water will be
released from said reservoir in such a n1anner as
to be available for use as power water through
the pumping plant, which will be constructed, operated and maintained as a part of the project,
to pun1p water into the Wellsville canal of the
project, excepting that each season after 2500
acre feet of water has been so exchanged then
the company as against the association may make
an additional exchange of water not to exceed
three second feet in a manner which will not re..
quire an equal amount to pass through said power
plant of the project. It is further understood
that at such times when the exchanging of water
other than said 2500 acre feet of reservoir water
and said additional three second feet will not
detrimentally effect the operation of the said
Wellsville Pumping Plant, the company may make
other exchanges which will not require the water
replaced in making the exchange in lieu of the
water taken above the reservoir, to be passed
through the pumping plant. In making any of the
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exchanges herein provided for, it is understood
that tlte burden is expressly asstnned by the cornpany of securing the consent of the State Water
Authorities, and/or of making any other arrangenlents necessary to per1nit of said exchanges or
any of them being made.
REI_jATION TO
ASSOCIATION -GOVERN1fENT CONTRACT
17. It is further understood and agreed that
the provisions of the Association-Government
COntract (a copy of "\Vhich has been furnished the
con1pany), so far as the sa1ne n1ay be applicable
hereto, shall be deemed to be part of this contract and binding upon the parties hereto.

SUCCESSORS AND ASSIGNS OBLIGATED
18. The provisions of this agreement shall
apply to and bind the successors and assigns of
the respective parties.

IN WITNESS WHEREOF, the parties have
hereto signed their names the day and year first
above written.
(SEAL)
Attest: C. C. Petersen
Secretary
HYRUM IRRIGATION COMPANY
By C. J. Christiansen
President
(SEAL)
Attest: Harry C. Parker
Secretary
SOUTH CACHE WATER USERS'
ASSOCIATION
By C. N. Maughan
President
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(All italics are added hy respondents for this
brief)
Hyrun1 1nade

it~

subscription agree1nent (quoted

above) over 19 years ago. No objection has been raised
by H yrun1 as to

assessn1ent~

levied each

:~Par

pursuant

to the sul>;-;cription agree1nent until this proceeding.
Each year Hyrum has paid its assessment.

Hyrum's

President said he could 'nt remember ever voting against
an assessrnent. ( R. 294-;)) ( R. 289). In -fn~+, 'T ,~r111n 's
representativeH have been directors of South Cache
since its organization, and have actively engaged in the
adn1inistration of the affairs of South Cache, including the levying of assessments. (R. 291-294) The motion to ask the United States to make the economic survey" \vhich preceded the making of the Amendatory Contract, was n1ade by Hyrum's representative on the Board
of South Cache (R. 294) and Hyrum has received the
benefit of lower assessments and has paid its assessments since 1950. The other stockholders and the United
States have relied on Hyrum's subscription agreement
and its participation in South Cache as a stockholder.

FINDINGS OF TRIAL COURT
The trial court found, (1) that the execution and delivery of the Amendatory Repayment Contract, dated
May 24, 1950, was duly and regularly authorized by
the stockholders of South Cache, that Hyrum was estopped from denying that it is a stockholder of South
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Cache and that the said contract 1s a valid and subsisting contract.

(R. 98-100) (2) rrhat the deeree of

April 10, 1943, validating the original repaJinent contract of 1934, the subscription contracts and mortgages
\vas and is valid and binding (R98), (3) that Hyrurn has
been assessed and has paid installrnents on the purchase
price of its stock pursuant to Article II of the subscription contract quoted above, for rnore than 15 years and
that such assessments in accordance with the contract
are equitable assessrnents. (R. 100-105)
The court also found that the sun1 of $2,584 spent
to ce1nent a portion of the W ellsville-11 end on Canal
\Vas not part of the construction cost of the project,
and has not heen included as a part of the obligation
to the lTnited States evidenced by the arnendatory contract. The court directed that the assessment paid by
Hyrtun to cover such expenses should be corrected and
that Hyrun1 should be credited with $766.50 (R. 106)
This finding is not involved in the appeal.
The decree states in parts as follows: (R-109)
"~rhat

the assessn1ents against the stock of the
South Cache Water lJsers Association for the construction of the Hyrun1 Irrigation Project including the
Hyrum Reservoir, the Hyrum Feeder Canal, Wellsville
Canal including Pumping Plant and the Hyrum-Mendon
Canal which have been made,
''In proportion to the total sums and charges
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required to be paid by the association to the
United States under the Association-Government
Contract, that the number of shares of th~ association stock subscribed for by the cornpany shall
bear to the total nu1nber of shares outstanding
and assessable at the time of the construction of
the project.''
as levied and collected by the South Cache 'Vater Users
Association in the past 17 years have been in accordance
with the contractual obligations of the stockholders and
were legal and proper calls or assessrnents against the
said shares of stock, and that all future calls or assessments for the purpose of meeting the said construction
costs should be made in accordance with the terms of
the subscription above set forth.''

POINTS ON APPEAL
Points 1 and 2 of Hyrum's statement of points on
appeal (See page 23 of Appellant's brief) relate to
methods of assessing Hyrum's stock. Although the
assessrnent question is not the primary question in this
case and is not in any sense determinative of the issue
to be tried in the special proceeding authorized by
Section 73-1-16 U.C.A. 1953 under which the suit was
brought, for the convenience of the Court and to conforrn to the alignment of points set out in Appellant's
brief, the Respondent will discuss these points first
under the headings :
1. ''The trial court properly held that calls (as-
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seH~lnPnts)

should be 1n accordance \Vith the

teru1s of the stock subscription contract.''
rrhe questions affecting the validity of the anlendatory repa:v1nent contract (See points 3, 4 and 5 of Appellant's Brief) will be discussed under the heading:
.

'1~he

A1nendatory Repayment Contract is Valid.''
ARG lT~I :B~NT

rrHIC rrRI..-\L COlTRT PROPERL-y- HELD THAT
C"'"t\LLS (ASSESS~1ENTS) FOR PAY~1ENT OF
srrOCI<: S1TBSCRIPTIONS ~!lTST BE ~fADE IN
r\CCORDANCE WITH THE STOCK
sr:BSCRIPION CONTRACT
The appellant contends that the court erred ( 1) in
holding that the provisions of the South Cache articles
of incorporation requiring an equitable assess1nents of
its stock do not apply to assessments for the purpose
of paying construction costs, and ( 2) that the various
contracts documents, including Hyrum subscription contract, its mortgage, and the South Cache articles of incorporation require Hyrun1 to pay an equal share of
all project construction costs. (See appellant's brief,
page 23).
It is respondent's position, on the other hand, that
the parties have, by the express terms of the subscription contract, Exhibit C, set forth in full on pages 8 to
15 of this brief, agreed that calls for the purpose of
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the purchase priee of llyrun1

pa~T1ng

Cache will he n1ade on a proportionate

~tock

in South

basi~.

Hyrun1

agreed to pay that proportion of the total sums and
charp:e~

required to he paid by the South Cache to the

lTnited Rtates that the numher of shares of stock subscribed for hy I-T yrum shall bear to the total number
of ~hares of stock outstanding and assessable at the
tin1e of construction of the Hyrun1 Project works.
It appears that a good deal of confusion and difficulty in this case has resulted from the loose use of the
word '' assessrnent' ', and the failure, particularly, to
distinguish between assessments and calls in considering the language of the articles of incorporation and the
subscription contract. It is our position that the parties
have made a firm written agreement as to the amount
and time of pay1nent of the purchase price of Hyrum's
stock in South Cache and that South Cache, in making
its annual levy of assessments, must include as an itern
the amount due on the purchase price of the stock
under the subscription contract.
(The terms ''call'' and ''assessment'' are frequently used synonomously or interchangeably
to denote a demand on a stockholder for a contribution to capital under the terms of the original subscription agreement, although, strictly
speaking, an ''assessment'' is a demand on the
stockholders for an amount in excess of the par
value of the stock held by them, while a "call"
is a demand for the payment of all or a portion
of unpaid subscriptions.) (18 C.J.S. 882).
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Section 1 G-4-1, lT.C.i\. 1953, recognizes the distinction bet,Yeen ealls and assess1nents and codifies an elementary rule of la'v respecting the powers of boards of
directors of corporations as follows:
''The board of directors of any corporation whose
stock shall not be full-paid may, for the purpose
of paying expense, conducting business or paying
debts, levy and collect calls upon the subscribed
and unpaid stock· thereof in such manner, at such
times and in such amounts as may be prescribed
in the articles of incorporation or the subscription agreement . . . '' (emphasis added).
There is no dispute between the parties hereto
as to the annual assess1nent covering iterns other than
the instalhuent on the purchase price of the stock. It
is ad1nitted that as to such iten1s the board of directors
has general authority vvith perhaps son1e discretion as
to what is an equitable basis, but we emphatically insist
that the a1nount to be applied on the purchase price
of South Cache stock must be collected strictly in accordance with the subscription contract which provides
that it shall be on an proportionate basis, and has been
accepted and adhered to by all interested parties for
the past 17 years.
Let us exa1nine the articles of incorporation to determine whether they contain any provision respecting
the levying and collection of calls. Assessments are
mentioned in Articles IX, X, XI, and XV of the articles
of incorporation, (Defendant's Exhibit A.) In Articles

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

IX and X

appear~

22
the identical language

''The stock of this corporation

~hall

he assPssable' '.

This is obviously a provision for assess1nent of all
stoc-k of the corporation, 'vhether full)· paid or not for
all corporate ·purposes. It is not a provision for a call.
Article XI relates to the sources of corporate
revenue and includes an item (b) indicating that one
source of revenue is the proceeda fro1n assessents
against shares of stock for the nu1nerous purposes
therein 1nentioned. I tern (c) provides :
''Assessments against the outstanding shares of
stock for the raising of revenues, as aforesaid,
shall be equitably, but need not be equally, assessed. This provision for equitable but unequal
assessments is to take care of situations where
expenditures are made or are necessary for purposea t]:lat are of benefit to a part only of the
stockholders, or where existing or future contracts with the United States or the laws or regulations of the United States now or hereafter
require unequal assessments, or where unequal
assessments are required or permitted by the
terms or conditions of any contract between the
corporation and any stockholder.''
There is nothing in Article XI which indicates that
this provision applied to calls as distinguished from
other assessments. It was obviously inserted to indicate
assessments for all purposes as a source of revenue.
Article XV has to do with stock subscriptions, and
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In the 111a1n relates to ( 1) security for payn1ent of
stock subscriptions, ( 2) forPelosure of 1nortgages or
liens ?:1 YPn for sPcurity of snch subscription, and ( 3)
a~~()~slnents.

rrhe part

n~lating

to assessments provides:

''At the time such shares of stock are sold to
the subscriber therefor, such subscriber shall be
required to pay an assessment of Fifty Cents
($0.50) per share, and annually on or before
the first (1st) day of February of each year the
board of directors shall prepare a budget covering the estimated cost of operation, maintenance,
construction 'vork, payments due on contracts or
bonds, and any other expense or costs for the
ensuing year and shall apportion the estimate
so prepared by an assessment or assessments
.equitably but not necessarily equally against each
share of stock outstanding. Such assesBments
shall be paid on a date and in a manner provided
by the board, but in no event later than the opening of the irrigation season in that year."
It 'vil1 he observed that .Article X\T requires a deposit of 50 cents per share at tlte tirne the stock is
sold. This ia referred to in the articles as an ''assessment". This is very clearly the down payment on an
installment contract for the purchase of stock. The
article then direrts the board of directors to prepare
a budget covering the following items of expenses or
costs for the ensuing year which are listed and indicated
by letter for convenience in this discussion.
(a)
(b)

Operation
Maintenance
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Construction Work

(d)

Payments due on contracts or bonds

(e)

Other costs and expenses

The board is then directed to apportion the estimate
so prepared by an assessment or assessments '' equitabl~T

but not necessarily equal against each share of
stock outstanding''.
It is significant that there is no provision in the articles of incorporation which declares that either assessn1ents or calls shall not be equal. The board of directors
i~ simply given general authority to levy assessments
and calls to pay the corporate obligations. The articles constitute a grant of authority but do not specify
in detail as to how assessments shall be made except
the general assertion they shall be equitable but need
not be equal. The detail as to the an1ount and time of
calls upon subscribed stock which is not full-paid (after
the initial assess1nent or deposit of 30c per share) is
not spec1~[ied. This is not surprising. Ordinarily, such
matters are covered by the subscription contract. This
~las the case here. Article XI of the subscription contract in plain, unequivocal language provides:
''PURCHASE PRICE OF
SHARES OF STOCK''

11. The Company shall pay, for the benefit
of the United States as the purchase price of the
shares of stock in the Association herein subscribed for, that proportion of the total sums
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and charges required to be paid by the Association to the United States under said AssociationGovernment contract, that the number of shares
of Association stock subscribed for by the Company shall bear to the total number of shares of
such stock outstanding and assessable at the time
the construction of the vvorks described in Article
2 hereof is authorized by the Secretary.
The '' 'vorks'' referred to in Article 2 are described as follows :
''Certain irrigation works in Cache County,
Utah, for the storage, diversion and beneficial
use of the waters of the Little Bear River and
its tributaries for irrigation and other purposes,
consisting of a reservoir on the Little Bear River
near Hyrum, lT tah, kno,vn as the Hyrum Reser~
voir, and three canals known respectively as the
Wellsville Canal (including a pumping plant in
connection therewith), the Hyrum-Mendon Canal, and the Hyrum Feeder Canal.''
At page 10 of Appellant's brief, atte1npt is 1nade
to dispose of the legal effect of the tern1s of the subscription contract vvhich fix the ite1ns that are to be included in the costs of the original project as above set
forth by arguing, that this provision in the contract
i~ for the benefit of the lTnited States, so that the United States would be assured that the construction costs
would be paid. We answer that it vvas not only for the
benefit of the United States (payee) but also for the
benefit of the other parties to the project (payors).
It is just as import for the payors to know what proportion of the project they are obligated to pay as it
is for the United States to know from whom it 'vill be
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paid.
1nerit.

'J~hi~

argtunent of appellant 1s \vholly without

'rhere is nothing inconsistent bet,veen the art-

icles of incorporation and the subscription contract.
The for1ner, as is

cu~to1nary,

contains broad grants

of authority to the board of directors, and the latter
spell~

out the an1ount and ti1ne of the annual call a-

gainst the stock to pay the purchase price thereof.
rrhe articles of incorporation and the subscription

eontract n1ust be read and construed together. If the
docun1ents are so construed, it is clear that items in
Articles X\T, listed above as (a), (b), (c) and (e), Inay
be paid by equitable assessments which may or 1nay not
be equal, but item (d) must be paid by calls Inade on
a proportionate basis because any other basis would
violate the express provisions of Article II of the sub..
scription agreement, quoted above.
Hyrum contends that South Cache 1s required hy
the general language of the Articles of Incorporation
to make calls according to benefits received regardless
of the express provisions of the subscription contract
requiring calls on a proportionate basis. The law does
not support this contention. The rule has been stated
as follows:

''A general power in the charter of the corporation to make calls for installments will not
permit the making of calls in violation of the
terms of the written contract of subscription."
18 C.J.S. 885 (emphasis added)
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In the case of Roberts v. Mobile and Ohio R. R. Co.,
22 l\I iss. 373 a charter of the railroad

co1npan~:

provided

that the co1npany had the right '·to call for instalhnents
of

~tork

at such tin1es and in such a1nonnts as they

might think proper.'' _A_ subscription contract contained
speeifie li1nitations as to the ti1nes and amounts of payInent. '"rhe question \Vas raised as to whether calls
could be made without regard to the specific provision~
of the subscription contract. The Court held:
''And it is immaterial that the company had
the right by their charter to call for installments
of stock at such times and in such amounts as
they-might think proper. They also had the right
to make contracts for the payment of stock, subject to conditions as to calls for installments;
and if they had not, this contract is without legal
authority and invalid which will scarcely be contended for in behalf of the company. The right
to call for payment of installments of stock under the general power of the charter, would give
the1n no power to make such calls at times or
for purposes in contravention of their positive
agreement entered into between them and subscribers at the time of subscribing, and incorpo'rated into the written contract.'' (emphasis added)
SUBSCRIPTION CONTRACT IS ONE OF A SERIES
OF SIMILAR CONTRACTS EQUALLY RELIED
UPON AND BINDING ON ALL THE STOCKHOLDERS TO FINANCE THE HYRUM PROJECT
That the board of directors must levy proportionate
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a~~e~~:'lncnts

for the purchase pri(·e of the stock. as
pro,~ided by the subscription contract, is clear for another reason. It is one of a series of such contracts for
the financing of the recla1nation project. The basic
documents consist of the articles of incorporation, the
repay1nent contract with the United States, and the
subscription contracts with Hyrtnn, Wellsville City
tall

Irrigation Company and Wellsville-Mendon Conservation District. In the original repayment contract, the
South Cache agreed to make an annual payn1ent to
the f 1nited States a1nounting to 1/40th of the surn of
$930,000, 'vith the proviso that in case the total cost
of the project works was less than $930,000, the amount
to be repaid would be proportionately reduced. This
item of cost was considered the construction cost of
the project and each stockholder, by its subscription
contract, agreed to pay for its stock ·by paying its proportionate share of that amount each year. Each agreement is just as definite and certain as to the amount and
time of payment as words can make it. Each subscriber
relied upon each other subscriber when it signed it~
subscription contract. If the Court were to hold that the
board of directors had authority to ignore the subscription contract and reduce the payment to be made by
Hyrum it would, by the same token, have to authorize
the board to increase the annual call against Wellsville
City Irrigation Company and the Wellsville-Mendon
Conservation District, the other stockholders, in order
to meet the annual payment due the United States. This,
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of c.ourse, c.annot be done.

It would in effect require

the board to write new contracts for the several contraeting parties.
Y"Tl 1 ~\Y

IN
HYR1~~1

()F THE

FIR~I

AGREEMENT BY

TO PAY CALLN ON I'rS S'rOCJZ ON .A.

l)ROPORTIONArPE BASIS IT IS BOUND 13Y THAT
...t-\GREE~IENT AND THE CASE SHOUI_JD PROI~
I:GRL \'" END rrHERE. AI_JL THE PAGES OF RECORD _A_ND ARGliMENT ATTEMPrriNG TO ESTABLISH THAT TliiS IS AN INEQUITABLE CONTR~r\CT BY REASON OF THE RELATIVE COSTS
OF DIFFERENT PORTIONS OF THE PROJEcrr·,
THE FLOvV OF LITTLE BEAR RIVER, AMOUNT
OF PROJECT W A_TER USED BY HYRUM, ETC.
BEC()~{E ENTIRELY IM~1ATERIAL.
However, we believe it our duty to very briefly
challenge at least a portion of these arguments.
1. On page 11 of appellant's brief it is stated:
''It is not disputed that the main canals which
were constructed *** were not to any extent constructed for the benefit of Hyrum.''
This we say is not at all a fact. True Hyrum does
not take any water directly out of those canals into its
canals for use by its stockholders, but those canals are
a necessary part of the project. In order to build a
project it must be built for use. The reservoir would
never have been built if there were no canals to take
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after it "Tas stored in the reservoir. It

no difference

w~hether

InakP~

Hyru1n or Wellsville or ,which

stockholders use a direct flo'v from the reservoir and
others get the "'"ater by exchange. It takes it all to
1nake the project. The parties understood this "rhen
they n1ade the contract fixing what was necessary in the
n1atter of irrigation works to 1nake the project possible.
I-!yrun1 cannot be heard to say we do not use your ditches
although they are a necessary part of the project.
(2) On page 13 of appellant's brief it is argued
that the method of assessment of stock is inequitable
because of the use of the direct flow of water during the
high "Tater season. This to say the least is a very trival matter. During the early spring run-off there is
water to fill the reservoir and to also fill all the ditches
and canals including the Hyrum Canal and all of the
parties can use as much of this water as they can use
beneficially. If they do not use it then it will run off
down to the Bear River and be wasted. The ditches
are there, it does no one any harm to use them but counsel says because we had our canal and yours were built
in the project you are getting an unfair advantage.
This comes to the same place a~ (1) the canals were a
necessary part of the project when it was built and by
agreement were made and understood to be such necessary part of the project.
(3) On page 15 Appellant argues "Third Hyrum
contends that it is not able to get and does not get its
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8torage water." While it is conceded that this is the
''least important'' contention, on page 17 of the brief
.Appellant states "Hyruin was sold a bill of goods".
~r any
thi~

pages of record as well as the brief are spent on

iten1.

We are not disposed to spend tilne on it

except to say that this argument is not based upon the
fact that Hyru1n cannot get the waer conracted for but
on the proposition that during high water years when
the run-off in Little Bear River is sufficient to fill
Hyrtnn 's Canal and at the san1e time supply the prior
appropriators, Wellsville East Field Irrigation Company, then they have no need to exchange water with

'Vellsville and they get no use out of the storage waters.

But the project was not built for high run-off years.

In high run-off years there was much less call for storage \Vaters. It is primarially useful in years when there
is a shortage of natural run-off water. In those years
when the natural flow of the stream is below 30 c.f.s.
at the Wellsville point of diversion then Hyrum must
pei'1nit all the water to pass its Avon point of diversion.
This is because of the Kimball Decree (Pet. Ex. J)
The records of the Water Commissioner all in evidence
and summarised in Pet Ex 9 that in every year of drouth
between 1937 and 1947 Hyrum received in excess of
3300 acre feet of storage waters and on the average
for those 10 years they received 3080 acre feet of storage water by exchange.
(
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For exarnple: Ifyrlnn received the follo,ving:
1939 ------------------------ 3519
1940 ------------------------ 4202
1941 ------------------------ 3968
1942 ------------------------ 4222

acre
acre
acre
acre

feet;
feet;
feet;
feet;

All of the above \Yere by exchange and in addition
during those sarne years Hyru1n received 47,40,55 and
69 feet respectively through its Feeder Canal. (Pet Ex
9 R. 308-23)
The argun1ent that the Co1nmissioners report~ are
erroneous is founded upon the testimony of the witness
Gardner (Rl51-3) At best this testimony is disputed
by the commissioners reports and where disputed thi~
court will not overturn the courts finding where there
is competent evidence to support the judgment. Besides
the commissioners reports are made by competent government agents who are disinterested as to the outco1ne
of this action and are made for the purpose of keeping
a complete history and record of the project.
The argument that Hyrum had 3 c.f.s. of equal
priority with Wellsville is invalid. This water was for
the use of stockholders in the Hyrum Irrigation Company owning lands that are within the Hyrum dam.
These lands and the stock in Hyrum Irrigation Company entitled to the use of these waters were all acquired by South Cache and Hyrum can claim no basis
in fact for their right to divert water at Avon for
these waters that arise below the Avon point of diver-
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sion and were formerly used upon the lands now covered by the '\Vaters in the dam. (R 254) (R 363)
(4) Just one more. At page 18 it is argued "Hyrum,

hack over the years '\vas able to n1aintain a tight da1n
at A. von.'' The I\::irnball Decree entered in February
] 922, gave Hyrum a priority after the date of Priority
of \\"'" ellsville. They could not Inaintain a tight darn
at . .-\.von unless the flo'v of the I_jittle Bear River reaching the Wells ville Point of diversion was 30 c.f.s. They
had lived under that decree from 1922 to 1933 and their
rights with respect to a tight dam were well known to
them. For them to now argue that they had such a
right onl~r serves to establiah the inherent weakness
in the entire case of appellant. It is an attempt to not
only strike down the Kimball Decree but to in effect
defraud the other stockholders by repudiating their
subscription agreement.
All these matters might have been relevant if the
parties were negotiating a new contract, and we must
assun1e they were considered when the contracts in suit
were negotiated and executed, but they can have no
bearing in this case. Proof that the nature of the right
to the use of water to be acquired by Hyrum and the
benefits to be received were considered in contract
negotiations is found in Article 16 of the Hyrum subscription contract, (Exhibit C) which provides as follows:

'' 16. It is recognized and understood by the
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Association and the company that t.J1e only 'vay
the company can secure a large part of the water
· represented by the shares of stock of the Aasociation purchased hereunder, is by making exchanges by which the company will divert the
waters of the Little Bear River into its canal
at a point upstream from the reservoir, and replace the water so diverted with an equal amount
of the company's water from the Hyrum Re~
ervoir, or other source of supply of the company,
and the Association hereby consent.s to the company making such exchanges as are necessary.''
This entire paragraph is devoted to the
such exchanges.

detail~

of

We have no quarrel with the staten1ent of legal
principles in the numerous cases cited by appellant respecting equitable assessments, but simply observe that
they are not in point. They deal with (1) statutory
water assessments to pay the salaries and expenses of
water commissioners, (See pp. 37-42 of Appellant's
Brief) irrigation district assessments, which are statutory (see cases cited p. 32-36, Appellant's Brief),
and (2) statutes containing ambiguous language. These
cases, obviously, have no application whatever to a
case such as the one before the Court in which the parties
have spelled out the method of determining the amount
of the annual call by stating that it is a proportionate
part of the anu~l payment due the United States under
the repayment contract.
One of Appellant's major points, stated on page
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28 of its Brief, is ''the provision requiring equitable
a~~Pssmen t

of stock to pay construction costs are mat-

ten.- of contract and cannot be circumvented by the
direetor' ·. Our answer to this point can be briefly sumnlarized as follovvs :
There is nothing In the articles of incorporation
forbidding the levying of equal assessments or declaring that equal assessrnents are not equitable. The subscription contract requires calls for payment of the
purchase price of the stock to be on proportionate
basis. The subscription contract supplements the article~, and is not inconsistent with them in any particular.
To paraphrase appellant's statement of the point ''the
provisions of the subscription contract requiring proportionate calls to pay the purchase price are matters
of contract and cannot be circumvented by the directors". We insist that calls must be on a proportionate
basis because otherwise the contract would be circumvented.
The validity of the subscription contract was confirnled by the District Court of Cache County on April
10, 1943, in the following language :
''And it is Further Adjudged and Decreed that
all acts and proceedings taken for the authorization of said subscription contract and said mortgage are valid and lawful". (R 98)
It is too late now for appellant to urge that the
subscription contract was invalid or inequitable. Those
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questions 'vere settled by the court in 1943. If the Court

should accede to the demands of Hyrum, it would (1)
be rewriting a contract n0"\\ n1ore tl1an 20 years old and
7

under \vhich contract Hyrum paid its annual calls upon
a proportionate basis without objection until the counter-clainl was interposed in this suit, and (2) be increasing the amounts the other stockholders in South Cache,
are required to pay under their subscription contracts,
and (3) probably provoke a series of lawsuits between
the ren1aining stockholders. This could very well rutn
the project and many people living under it.
THE A!1ENDATORY REPAYMENT CONTRACT
IS \TALID
Appellant's points on appeal, Nos. 3, 4 and 5, will
be discussed under this heading.
The amendatory repayment contract of May 24,
1950, 'vhich the trial court held valid, legal and binding,
is a contract between the South Cache Water Users'
Association, a corporation, and the United States of
America, and amends the previous repayment contract
between these same two parties (Exhibit B). The Hyrum
Irrigation Company is not a party to the amendatory
contract.
The Articles of Incorporation of South Cache, in
A.rticle V, recite the powers of South Cache, as follows:
(See Exhibit A)
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''And for carrying out the purposes set forth, the
corporation shall have the power to incur indebtedness, issue bonds, contract with the 1Tnited
States or other parties for the purchase, acquisition or lease of water, water rights, lands, easeInents, darns, reservoirs, canals, irrigation works,
drainage works, pumping plants, power systems
or parts thereof, vvater works, and other property incidental to the business of the corporation;
also to contract with the United States or other
parties for the construction of or to construct
all such works and to do all other acts and things
necessary to carry on the pursuit and business
agreed upon; also to mortgage, pledge or otherwise encumber its property, real or personal,
to secure the payment of its debts or obligations.''
A reading of these powers clearly shovvs that South
Cache could legally enter into a contract as the 1950
a1nendatory contract with the 1Tnited States. Specific
povver to contract with the United States is given as well
as specific power to incur indebtedness.
All shares of stock issued and outstanding and entitled to vote were represented at the stockholders'
meeting duly· called and held for the purpose of authorizing execution of the amendatory contract in behalf of
South Cache. (See Exhibits 1, 2, 3, 5 and 6).
The board of directors of South Cache is given the
pO\\Ter to transact the ordinary business of the corporation, including the making and execution of contracts,
but cannot make a contract in an amount exceeding
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$10,000.00 'vithout a 1najority vote of the stockholders.
Such a vote 'vas obtained. (See Exhibit 5). The record
sho,Ys that a n1eeting of the stockholders of South

Cach(~

'vas duly called and held on the 24th day of May, 1950,
at 'vhich n1eeting 7,825 shares of stock voted in favor
of n1aking said amendatory contract, and 3,300 shares
of stock voted against 1naking said contract out of a
total of 11,125 shares entitled to vote at said 1neeting.
(Ex. 5) The record also shows that the execution of
the an1endatory contract was authorized by the board of
directors at a meeting duly called and held on the 24th
day of May, 1950, at which meeting 6 directors voted
in favor of 1naking said contract and 2 directors voted
against making said contract out of a total of 9 directors.
It is apparent, therefore, that the trial court properly
held that the Association could enter into the amendatory
contract with the United States, having followed the requirements of its Articles of Incorporation to authorize
its board of directors and its President and Secretary
to execute the contract, and that they did execute the
1950 contract pursuant thereto. (Ex. 6)
It was stipulated at the trial that at the time the
amendatory contract was executed that he board of direcors had not signed their oaths of office (R. 158). Such
corporate officers having failed to file oaths may not
be "de jure" officers. Schwab v. Frisco Min. Co. 21
Utah 258, 60 P. 940. But, their acts as "de facto" officers are valid as to third persons, and in this case,
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the lTnited States.

The rule is stated in 19 C.J.S. 76:

''The acts of the de facto officers and directors,
if otherwise legal, are, as to third persons, valid
and binding on the corporation to the same
extent as those of de jure officers or directors."
''A person acting publicly as an officer or director of a corporation is presumed to be rightfully
in office so far as the rights of third persons are
concerned''. (citing cases).
Their acts will not be set aside, no one appearing
to have been misled or injured by such irregularity.
And the Supren1e Court of Utah has said in Hatch v.
Lucky Bill Min. Co. 25 Utah 405, 71 P. 865:
''We are of the opinion, and so hold, that the
irregularity (failure to file oaths of office) is
not of sufficient importance to authorize a court
of equity to set aside the proceedings; and especially so when, as in this case, no one appears to
have been misled or injured thereby".
The record shows, and the appellant ad1nits (R. 158)
(Pet Ex 7) that all officers of South Cache who executed
the 1950 contract have since filed their oaths of office
and ratified the 1950 contract, except for Hyrum's representatives who have refused to do so. Since the directors 'vere at least "de facto" officers of South Cache
in their authorization of the an1endatory contract, the
trial court properly held that the amendatory contract
was legally authorized by the board of directors of
South Cache. (R. 158)
If the court were to strike down this contract for
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the silnple reason that the Directors and officers had
failed to file their oaths of office nothing 'vould be accolnplished because there is nothing to prevent the
~.an1e

officers fron1 at any time entering into an ident-

ical eontract. Equity ordinarially is not interested in
dojng a useless thing.
In other "\\rords aquity looks to the substance of the
transaction between the parties and not to rnatter.s of
forn1 or technicalities Hansen v. Abraham Irr. Co. 82
l 1 tah 361 25 P. (2d) page 76.
There are many similar cases adopting this principal under key number aquity 56 which are not here listed because of the length of this brief.
Appellant's point on appeal No. 3 (Appellant's
Brief, 49, 50) challenges the right of South Cache to
make an amendatory contract with the United States
which increased the indebtedness of South Cache, but
no reference is given to any document which so limited
the powers of South Cache. In fact, there are no such
limitations, and to the contrary, the powers of South
Cache are board as outlined above. The stockholders
of South Cache authorized the amendatory contract,
and such a contract, being within the express powers
of South Cache is binding upon the parties therto.
Appellant's argument that Hyrum did not agree as to
the terms means nothing, and does not alter the situation as between South Cache and the United States, the
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parties to the amendatory contract. Hyrum was not

a party to the con tract.
Nevertheless, it may be appropriate to say sornething about the item of the cost of the economic survey
"·hieh increased the over-all project costs as reflected
in the 1950 antendatory contract. Under the Reclamation Law, a vvater users' organization cannot be eligible
for relief unless the results of an economic survey show
that the farmers' ability to pay merits such relief. The
decision of South Cache to request the United States
to n1ake the study \vas voted on at regular meetings at
which Hyrum was present, and actively participated.
(R. 294). After the survey was completed, and the ter1ns
of the 1950 contract were submitted to South Cache by
the lTnited States, the motion to accept euch terms
wa~ rnade by Hyrum's representative on the board of
directors of South Cache. (Pet Ex 5). The increased
amount of $14,000 is of little significance when it is
realized that the terms of the amendatory contract permitted an extension of time in payment of the total obligation to the United States an additional 16 years and
that such extension was granted without interest. Ex. 4)
We have before pointed out that the saving of interest
far offsets the additional amounts added to the prior
contract between the parties.
If this amendatory contract is declared to be void
Hyrum will be in no way benefited but they will be
required to pay their proportionate part of the con-
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struction costs on a 40 year basis rather than a 56 year

basis .

. AJl of the elen1ents of an equitable estoppel are
present here. Hyru1n participated in all of the deliberations relative to this amendatory contract, including
the request to the United States to make the eeono1nic
survey. South Cache and the United States have relied upon Hyrum's representative's participation. The
economic survey was made, the contract prepared, authorized and executed by South Cache and the United
States, and furthern1ore it was expressly and specifically authorized by the Congress of the United States,
and payments have been made and accepted since 1950.
In view of the foregoing, the trial court properly found
that Hyrum is estopped to question the validity of the
amendatory repayment contract including the additional
item of the cost of the economic survey.
Appellant's arguments (See Appellant's Brief, 50,
51) reciting reasons why the lower court should not
have ratified the amendatory contract are wholly extraneous to the issues of this case. The motives of Hyrum in this .litigation are called into question when it
is argued ''We feel that the Government has constructed a 'white elephant', and that Congress should give
relief to all of the water users, including the other
stockholders on this project. As a result of persistent
complaints, the Government has sponsored this amendatory contract, but it does not go nearly far enough".

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

43
(Appellant's Brief 50). Why should Hyrum argue in

this case "\Vhat Congress should have done, or should
done~

not have

This is not before this Court.

Can it

he that Hyru1n is endeavoring to use this Court to make
a record on which to base a further appeal to the
1

( on.~.!.·ress.

Reduced to fundamentals, Hyrum asks that the
Court 1nake new contracts between South Cache and the
l 1 nited States, as well as new contracts between South
Cache and each of its stockholders. That the Court
cannot and will not do this has been clearly announced.
See ,Johnson v. Utah-Idaho Concrete Pipe Company,
lT tah ____________________ , 223 P. 2d. 418.
Approval of contract:
At pages 54 and 55 of Appellant's brief the approval or ratification of the Amendatory Contract by the
stockholders of South Cache is challenged. It is argued
(1) that there was no notice of stockholders meeting,
(2) that the representative of Hyrum at the meeting
was \vithout authority to act (3) that there was no proper
notice of a directors meeting.
The stockholders meeting was held upon call and
waiver (Pet Ex 1 and 2) This call and waiver was
signed by the regular appointed representative of every
Stockholder of South Cache and every stockholder was
present and represented at the meeting. The Hyrurn
representative at the meeting voted against the approval
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o,vners of a majority of the stock of

South Cache voted in favor of approval of the contract.
Counsel does not tell us 'vhat additional notice of the
meeting he thinks should have been given but no Inatter what notice could have been given Hyrum could
have done no more than be present and vote against
the approval of the contract, 'vhich they did. The
nature or am·ount of notice therefore beco1nes hnmaterial.
A similar complaint about the notice of the directors meeting is answered in the same manner by reference to the minutes of that meeting (Pet Ex 7) and
the Utah cases cited at page 54 have no application
here.
A resolution passed by the stockholders of Hyru1n
111 1933 (Exhibit 8) granted wide and express authority, but Hyrum contends this authority is too old. There
was no evidence that such authority was ever revoked,
in fact, the evidence was that Hyrum always had its
agents present and voting at all of South Cache meetings. (R 294 ________ ). This is purely a question of agency.
The President of Hyrum was the agent of Hyrum as
far as South Cache was concerned and he was ostensibly
regarded as such agent by both South Cache and Hyrum. In Robinson Reduction Co. v. Johnson, 10 Colo.
A pp 135, 50 P. 215, the court said:
''If a director or corporate officer is expressly
authorized to act for the corporation as its agent
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in a particular matter or he is entrusted with
the general management of the corporation, or
clothed with apparent authority by being permitted to act . . . his acts are binding, not because he is a director or officer, but because of
his being expressly or impliedly clothed with
authority''.
See also, Guillaume v. KSD Land Co., 48 Ore. 400,
86 P. 883, 88 P. 586.
Hyrum's President was not only the express agent
of H yrun1 in South Cache, ( Rec.) he was also the ostensible agent. Hyrurr1 held hjn1 out as its agent, and where
a corporation holds out an officer as its agent, such
corporation is, of course, bound by his acts. See Dockstader v. YlVICA (Iowa) 109 N W 906; Wagner v. St.
PeterJs Hospital) 32 Mont. 206, 79 P 1054. South Cache
and the 1Tnited States, in _any event, relied and had a
right to rely on the authority of the President of
Hyrum is bound by its representative's action in representing Hyrum.
SUMMARY
To sumn1ar1ze :
1. There are two unrelated issues involved in this
case, one on the validity of the 1950 amendatory repayinent contract and the other, whether the respondent
has been assessing its stock properly.
2. The trial court properly held that the 1950 amendatory repayment contract was valid.
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a. The re·spondent was clothed "rith broad contractual powers in its articles of incorporation and specifieally had the power to contract with the United States
for the purposes expressed in the 1950 amendatory repa~rlnent

contract.

b. The contract was duly and regularly authorized
by the stockholders and directors of the respondent
and it was properly executed and delivered.

c. The failure of the members of the board of directors of the respondent to file oaths of office at the
time the amendatory contract was executed was not
sufficient to defeat the legality of the contract since th'~
directors were at least '' defacto'' officers of the corporation and as such could bind the corporation; and in
any event the amendatory contract was subsequently
ratified by the board of directors after oaths of office
were filed.
d. Hyrum is estopped to deny the legality of the
amendatory contract because of its participation in its
execution, the receipt of benefits, and the reliance by
the United States, South Cache, and the other stockholders.
THE RESPONDENT HAS BEEN ASSESSING
ITS STOCK PROPERLY
a. Calls (assessments) on the purchase price of the
stock subscribed made on a proportionate basis as de-
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fined in appellants subscription contract with respondent
are legal and proper.
b. The articles of incorporation of the respondent
permit it~ board of directors to Inake assessments
'"hieh need not he equal, and such power of assessment
i~ a general authority to assess and is not inconsistent
with~ nor does it invalidate, specific requirements that
calls (assessments) on the purchase price of respondents
~tock be n1ade on a proportionate basis as provided in
the subscription contracts.
e. To require respondent to assess its stock to meet
payu1ents due the 1Jnited States under the repayment
contract on any other basis than prescribed by the
subscription contracts would have the effect of making
new' contracts for each subscriber, which the court has
no authority to do, and such action would provoke
endless litigation.
d. There is no inequity in requiring the appellant
to pay what it agreed to pay in its subscription contract
\Vi th respondent.
It is respectfully submitted that the judgment of
the trial court should be affirmed.

PRESTON & HARRIS
Attorneys for respondents
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